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ENGROSSED SUBSTI TUTE SENATE BI LL 5288

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Human Services & Corrections (originally sponsored by
Senators Hargrove, Stevens, Regal a, and Shin)

READ FI RST TI ME 01/ 26/ 09.

AN ACT Relating to the supervision of offenders; anending RCW
9. 94A 501, 9.94A. 501, 9.94A 030, 9.94A 701, 9.94A 704, 9.94A 707,
9. 94A. 850, 9.95.220, 9.94A 633, 9.94A 737, and 9.94A 6332; anending
2008 ¢ 231 s 6 (uncodified); reenacting and anmendi ng RCW 9. 94A. 030;
creating new sections; repealing RCW9.95. 206 and 9. 95.212; repealing
2008 ¢ 231 s 60 (uncodified); providing an effective date; providing an
expiration date; and decl ari ng an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW9.94A 501 and 2005 ¢ 362 s 1 are each anended to read
as follows:

(1) (( Wren—the departrent—performs—a-—r+sk—assessent—pursuant —to
ROW-9-94A 500 —or—to-determne —a—person-s—conditons —of—supervi-ston—
Hre — sk —assessrent —shalb —elasstty —the— ol tender —or —a—probattoner
sentenced in superior cowt into one of at-least four risk categories.

23—TFhe —departrent—shalH—supervise —every—olFender—sentenced t+o—a
Lerm— of — communtby — custody— — comuntby — placenent— — o — corup-ty
superv-Ss-on—and—every—m-sdereanor —and—gross—m-sdeneanor—probattoner
or-dered—by—a-supertor—court—to-—probattoen—under—the—supervi-ston—ol—the
departrent—pur-suant—to-REOW 992060995 204 —6+—9-95- 210

p. 1 ESSB 5288. SL
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I , . - I bati , -
H~—Fheoffender)) The departnent shall supervise every offender

convicted of a msdeneanor or gross_mnisdeneanor offense _who is
sentenced to probation in superior court, pursuant to RCW 9.92. 060,
9.95.204, or 9.95.210, for an offense included in (a) and (b) of this
subsection. The superior court shall order probation for:

(a) Ofenders_convicted of fourth degree assault, violation of a
donestic_violence court order pursuant to RCW 10.99.040, 10.99. 050,
26.09. 300, 26.10.220, 26.26.138, 26.50.110, 26.52.070, or_74.34.145,
and who al so have a prior conviction for one or nore of the follow ng:

(i) Aviolent offense;

ESSB 5288. SL p. 2
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(ii) A sex offense;

(iii) Acrine against a person as provided in ROV 9. 94A. 411,

(iv) Fourth degree assault:; or

(v) Violation of a donestic violence court order; and

(b) O fenders convicted of:

(i) Sexual m sconduct with a mnor second degree;

(ii) Custodial sexual m sconduct second degree;

(iii) Comrunication with a mnor for imoral purposes; and

(iv) Failure to register pursuant to RCW 9A. 44.130.

(2) M sdeneanor and gross m sdeneanor offenders supervised by the
departnent pursuant to_ this_ section_shall be_ placed_ on_comunity
cust ody.

(3) The departnent shall supervise every felony offender sentenced
to comunity custody whose risk assessment, conducted pursuant to
subsection (6) of this section, places the offender in one of the two
hi ghest risk categories.

(4) Notwithstanding any other provision of this section, the
departnent shall supervise an offender sentenced to comunity custody
regardless of risk classification if the offender:

(a) Has a current conviction for a sex offense;

(b) Has been identified by the departnent as a dangerous nentally
ill offender pursuant to RCW72.09. 370;

(c) Has an indeterm nate sentence and i s subject to parol e pursuant
to RCW9. 95. 017;

(d) Was sentenced under RCW 9. 94A. 650, 9. 94A. 660, or 9.94A 670; or

(()—Fhe—offender)) (e) Is subject to supervision pursuant to RCW
9. 94A. 745.

((3))) (5) The departnent is not authorized to, and may not,
supervise any offender sentenced to a term of conmmunity custody,
community placenent, or community supervision or any probationer unl ess
t he of fender or probationer is one for whom supervision is required
under subsection (1), (2), (3), or (4) of this section.

((4)—Fhis——section—expires—July31—20610)) (6) The departnent shal
conduct a risk assessnent for every felony offender sentenced to a term
of comunity custody, conmunity placenent, or community supervision who
may be subject to supervision under this section.

p. 3 ESSB 5288. SL
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Sec. 2. RCW9.94A 501 and 2008 ¢ 231 s 24 are each anended to read
as follows:

(1) ((Waen—the—departrent—performs—a—risk—assessrent—pursuant—to
ROW-9-—94A-500-—er—to—determne—a—person—s—condi-tions—of—supervi-sions-
the —Hsk—assessrent—shall-—elassify—the —effender—or—a—probationer
sent-enced—+n—superior—court—into—oneof atteastfour—riskecategortes—

2—TFhe —departrent—shalH—supervise —every—olFender—sentenced t+o—a
Ferm-of—communttby—custody —and—every—m-sdereanor—and—gross—m-sdeneanor
probatt+oner —ordered — by —a— supertor —court —to —probatton —under —the
9952106
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H~—Fheoffender)) The departnent shall supervise every offender

convicted of a msdeneanor or gross_mnisdeneanor offense _who is
sentenced to probation in superior court, pursuant to RCW 9.92. 060,
9.95.204, or 9.95.210, for an offense included in (a) and (b) of this
subsection. The superior court shall order probation for:

(a) Ofenders_convicted of fourth degree assault, violation of a
donestic_violence court order pursuant to RCW 10.99.040, 10.99. 050,
26.09. 300, 26.10.220, 26.26.138, 26.50.110, 26.52.070, or_74.34.145,
and who al so have a prior conviction for one or nore of the foll ow ng:

(i) Aviolent offense;

(ii) A sex offense;

(iii) Acrine against a person as provided in ROV 9. 94A. 411,

(iv) Fourth degree assault:; or

(v) Violation of a donestic violence court order; and

(b) O fenders convicted of:

(i) Sexual m sconduct with a nminor second degree;

(ii) Custodial sexual m sconduct second degree;

(iii) Comrunication with a mnor for imoral purposes; and

(iv) Failure to reqgister pursuant to RCW9A. 44. 130.

(2) M sdeneanor and gross m sdeneanor offenders supervised by the
departnent pursuant to_ this_ section_shall be_ placed_ on_comunity
cust ody.

(3) The departnent shall supervise every felony offender sentenced
to community custody whose risk assessment, conducted pursuant to
subsection (6) of this section, classifies the offender as one who is
at a highrisk to reoffend.

(4) Notwithstanding any other provision of this section, the
departnent shall supervise an offender sentenced to comunity custody
regardless of risk classification if the offender:

(a) Has a current conviction for a sex offense;

(b) Has been identified by the departnent as a dangerous nentally
ill offender pursuant to RCW72.09. 370;

(c) Has an indeterm nate sentence and i s subject to parol e pursuant
to RCW9. 95. 017;

(d) Was sentenced under RCW 9. 94A. 650, 9.94A. 660, or 9.94A 670; or

((H)—Fhe—offender)) (e) Is subject to supervision pursuant to RCW
9. 94A. 745.

p. 5 ESSB 5288. SL
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((3))) (5) The departnent is not authorized to, and may not,
supervi se any of fender sentenced to a termof comunity custody or any
probati oner unless the offender or probationer is one for whom
supervision is required under subsection (1), (2), (3), or (4) of this
section.

((4)—Fhis—seetion—expires—July1,—2010)) (6) The departnent shal
conduct a risk assessnent for every felony offender sentenced to a term
of community custody who_ nay be subject to_supervision_under_ this
section.

Sec. 3. RCW9.94A. 030 and 2008 c 276 s 309 and 2008 ¢ 7 s 1 are
each reenacted and anended to read as foll ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Board" neans the indeterm nate sentence review board created
under chapter 9.95 RCW

(2) "Collect,” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent
means that the departnent, either directly or through a collection
agreenment authorized by RCW9.94A 760, is responsible for nonitoring
and enforcing the offender's sentence with regard to the |egal
financial obligation, receiving paynent thereof fromthe offender, and,
consistent wwth current law, delivering daily the entire paynent to the
superior court clerk without depositing it in a departnental account.

(3) "Conmm ssion" neans the sentencing guidelines comm ssion.

(4) "Community corrections officer” means an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(5 "Community custody" neans that portion of an offender's
sentence of confinenent in lieu of earned release tine or inposed
((puwrsuant  to RCW 9. 94A 505(2)(b). 9.94A 650 through 9. 94A 670,
9 94A 6909 94A 700 through—9-94A 715 o0r9-94A- 545,)) as part of a
sentence_under this chapter and served in the comunity subject to
controls placed on the offender's novenent and activities by the
depart nment. For offenders placed on community custody for crines
commtted on or after July 1, 2000, the departnment shall assess the

ESSB 5288. SL p. 6
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of fender's risk of reoffense and may establish and nodify conditions of
community custody, in addition to those inposed by the court, based
upon the risk to community safety.

(6) "Community custody range" neans the m ni num and maxi num peri od
of community custody included as part of a sentence under RCW
9.94A. 715, as established by the conm ssion or the |egislature under
RCW 9. 94A. 850, for crimes commtted on or after July 1, 2000.

(7) "Community placenent” neans that period during which the
offender is subject to the conditions of comunity custody and/or
postrel ease supervision, which begins either upon conpletion of the
term of confinement (postrelease supervision) or at such tine as the
of fender is transferred to comunity custody in |lieu of earned rel ease.
Communi ty placenment may consi st of entirely community custody, entirely
postrel ease supervision, or a conbination of the two.

(8) "Conmmunity protection zone" neans the area within eight hundred
eighty feet of the facilities and grounds of a public or private
school

(9) "Community restitution" nmeans conpulsory service, Wwthout
conpensation, performed for the benefit of the community by the
of f ender.

(10) "Community supervision” nmeans a period of tinme during which a
convicted offender is subject to crinme-related prohibitions and ot her
sentence conditions inposed by a court pursuant to this chapter or RCW
16. 52. 200(6) or 46.61.524. \Were the court finds that any offender has
a chem cal dependency that has contributed to his or her offense, the
condi tions of supervision may, subject to available resources, include
treat ment. For purposes of the interstate conmpact for out-of-state
supervision of parolees and probationers, RCW 9.95. 270, community
supervision is the functional equivalent of probation and should be
consi dered the sane as probation by other states.

(11) "Confinement"” neans total or partial confinenent.

(12) "Conviction" neans an adjudication of guilt pursuant to
Title((s)) 10 or 13 RCWand includes a verdict of guilty, a finding of
guilty, and acceptance of a plea of guilty.

(13) "Crinme-related prohibition® neans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to nean orders directing an offender affirmatively to

p. 7 ESSB 5288. SL
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participate in rehabilitative prograns or to otherwise perform
affirmati ve conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

(14) "Crimnal history" neans the list of a defendant's prior
convictions and juvenile adjudications, whether in this state, in
federal court, or el sewhere.

(a) The history shall include, where known, for each conviction (i)
whet her the defendant has been placed on probation and the | ength and
terms thereof; and (ii) whether the defendant has been incarcerated and
the I ength of incarceration.

(b) A conviction may be renoved froma defendant's crim nal history
only if it is vacated pursuant to RCW9. 96. 060, 9. 94A. 640, 9.95. 240, or
a simlar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon

(c) The determ nation of a defendant's crimnal history is distinct
fromthe determ nation of an offender score. A prior conviction that
was not included in an offender score cal cul ated pursuant to a fornmer
version of the sentencing reform act remains part of the defendant's
crimnal history.

(15) "Crimnal street gang" nmeans any ongoing organization,
association, or group of three or nore persons, whether formal or
informal, having a commobn nanme or common identifying sign or synbol,
having as one of its primary activities the comm ssion of crimna
acts, and whose nenbers or associates individually or collectively
engage in or have engaged in a pattern of crimnal street gang
activity. This definition does not apply to enployees engaged in
concerted activities for their mutual aid and protection, or to the
activities of |abor and bona fide nonprofit organizations or their
menbers or agents.

(16) "Crimnal street gang associate or nenber" nmeans any person
who actively participates in any crimnal street gang and who
intentionally pronotes, furthers, or assists in any crimnal act by the
crimnal street gang.

(17) "Crimnal street gang-related offense"” means any felony or
m sdeneanor offense, whether in this state or elsewhere, that is
commtted for the benefit of, at the direction of, or in association
with any crimnal street gang, or is conmtted with the intent to

ESSB 5288. SL p. 8
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pronote, further, or assist in any crimnal conduct by the gang, or is
commtted for one or nore of the foll ow ng reasons:

(a) To gain adm ssion, prestige, or pronotion within the gang;

(b) To increase or maintain the gang's size, nenbership, prestige,
dom nance, or control in any geographical area,;

(c) To exact revenge or retribution for the gang or any nenber of
t he gang;

(d) To obstruct justice, or intimdate or elimnate any wtness
agai nst the gang or any nenber of the gang;

(e) To directly or indirectly cause any benefit, aggrandi zenent,
gain, profit, or other advantage for the gang, its reputation,
i nfl uence, or nenbership; or

(f) To provide the gang with any advantage in, or any control or
dom nance over any crimnal market sector, including, but not limted
to, manufacturing, delivering, or selling any controlled substance
(chapter 69.50 RCW; arson (chapter 9A.48 RCW; trafficking in stolen
property (chapter 9A. 82 RCW; pronoting prostitution (chapter 9A 88
RCW; human trafficking (RCW 9A 40.100); or pronoting pornography
(chapter 9.68 RCW.

(18) "Day fine" neans a fine inposed by the sentencing court that
equal s the difference between the offender's net daily income and the
reasonabl e obligations that the offender has for the support of the
of fender and any dependents.

(19) "Day reporting" neans a program of enhanced supervision
designed to nonitor the offender's daily activities and conpliance with
sentence conditions, and in which the offender is required to report
daily to a specific location designated by the departnent or the
sentencing court.

(20) "Departnment” nmeans the departnent of corrections.

(21) "Determnate sentence" neans a sentence that states wth
exactitude the nunber of actual years, nonths, or days of total
confinement, of partial confinenent, of conmmunity supervision, the
nunber of actual hours or days of comunity restitution work, or
dollars or terns of a legal financial obligation. The fact that an
of fender through earned release can reduce the actual period of
confinenent shall not affect the classification of the sentence as a
determ nate sentence.

p. 9 ESSB 5288. SL
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(22) "Disposable earnings" neans that part of the earnings of an
of fender remaining after the deduction from those earnings of any
anount required by law to be wthheld. For the purposes of this
definition, "earnings" means conpensation paid or payable for personal
servi ces, whet her denom nated as wages, sal ary, comm ssion, bonuses, or
ot herwi se, and, notw thstandi ng any other provision of |aw making the
paynents exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodic paynents pursuant to pension or retirenent prograns,
or insurance policies of any type, but does not include paynents mnade
under Title 50 RCW except as provided in RCW50.40.020 and 50. 40. 050,
or Title 74 RCW

(23) "Drug offender sentencing alternative" is a sentencing option
avai l abl e to persons convicted of a felony offense other than a viol ent
of fense or a sex offense and who are eligible for the option under RCW
9. 94A. 660.

(24) "Drug of fense" neans:

(a) Any felony violation of chapter 69.50 RCW except possession of
a controlled substance (RCW69.50.4013) or forged prescription for a
control |l ed substance (RCW69. 50. 403) ;

(b) Any offense defined as a felony under federal |law that rel ates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or

(c) Any out-of-state conviction for an of fense that under the | aws
of this state would be a felony classified as a drug of fense under (a)
of this subsection.

(25) "Earned release" neans earned release from confinenent as
provi ded in RCW9. 94A. 728.

(26) "Escape" neans:

(a) Sexually violent predator escape (RCWO9A. 76.115), escape in the
first degree (RCW 9A 76.110), escape in the second degree (RCW
9A. 76.120), willful failure to return from furlough (RCW 72. 66. 060),
W llful failure toreturn fromwork rel ease (RCW72.65.070), or wllful
failure to be available for supervision by the departnment while in
community custody (RCW72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection.

ESSB 5288. SL p. 10
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(27) "Felony traffic offense" neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61. 522), eluding a police officer (RCW 46.61.024), felony hit-and-
run i njury-accident (RCW46.52.020(4)), felony driving while under the
i nfluence of intoxicating |liquor or any drug (RCW 46.61.502(6)), or
felony physical control of a vehicle while under the influence of
intoxicating |liquor or any drug (RCW46. 61.504(6)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a fel ony
traffic offense under (a) of this subsection.

(28) "Fine" means a specific sumof noney ordered by the sentencing
court to be paid by the offender to the court over a specific period of
tinme.

(29) "First-tine offender” nmeans any person who has no prior
convictions for a felony and is eligible for the first-tinme offender
wai ver under RCW9. 94A. 650

(30) "Home detention"” neans a program of partial confinenent
avail able to offenders wherein the offender is confined in a private
resi dence subject to el ectronic surveillance.

(31) "Legal financial obligation" means a sum of noney that is
ordered by a superior court of the state of Wshington for |egal
financial obligations which may include restitution to the victim
statutorily inposed crime victins' conpensation fees as assessed
pursuant to RCW7.68.035, court costs, county or interlocal drug funds,
court-appoi nted attorneys' fees, and costs of defense, fines, and any
ot her financial obligation that is assessed to the offender as a result
of a felony conviction. Upon conviction for vehicular assault while
under the influence of intoxicating Iliquor or any drug, RCW
46. 61.522(1)(b), or vehicular homcide while under the influence of
i ntoxicating |iquor or any drug, RCW 46.61.520(1)(a), |egal financial
obligations may al so include paynent to a public agency of the expense
of an energency response to the incident resulting in the conviction,
subj ect to RCW38. 52. 430.

(32) "Most serious offense” neans any of the follow ng fel onies or
a felony attenpt to commt any of the follow ng felonies:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to conmt a class A
f el ony;

p. 11 ESSB 5288. SL
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(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degree;

(e) Controlled substance hom ci de;

(f) Extortionin the first degree;

(g) Incest when conm tted against a child under age fourteen;

(h) Indecent liberties;

(1) Kidnapping in the second degree;

(j) Leading organi zed cri ne;

(k) Mansl aughter in the first degree;

(1) Mansl aughter in the second degree;

(m Pronoting prostitutionin the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation

(q) Vehicular assault, when caused by the operation or driving of
a vehicle by a person while under the influence of intoxicating |iquor
or any drug or by the operation or driving of a vehicle in a reckless
manner ;

(r) Vehicular hom cide, when proxi mately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexua
noti vati on;

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 602;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection;

(v)(i) A prior conviction for indecent liberties under RCW
9A.88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1st ex. sess.
as it existed until July 1, 1979, RCWO9A. 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCWO9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

ESSB 5288. SL p. 12
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(ti) A prior conviction for indecent liberties wunder RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,

if: (A) The crime was conmitted against a child under the age of
fourteen; or (B) the relationship between the victi mand perpetrator is
included in the definition of i ndecent liberties under RCW

9A.44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A. 44.100(1) (d) or (e) as it existed from July 25, 1993,
t hrough July 27, 1997;

(w) Any out-of-state conviction for a felony offense with a finding
of sexual notivation if the m ninmum sentence i nposed was ten years or
nore; provided that the out-of-state felony of fense nust be conparabl e
to a felony offense under Title 9 or 9A RCW and the out-of-state
definition of sexual notivation nust be conparable to the definition of
sexual notivation contained in this section.

(33) "Nonviolent offense” neans an offense which is not a violent
of f ense.

(34) "Ofender” nmeans a person who has commtted a felony
established by state |law and is eighteen years of age or older or is
| ess than ei ghteen years of age but whose case i s under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. Throughout this chapter, the terns "offender” and
"defendant" are used interchangeably.

(35) "Partial confinenment" nmeans confinenent for no nore than one
year in a facility or institution operated or utilized under contract
by the state or any other unit of governnent, or, if honme detention or
wor k crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the bal ance of the day spent in
the community. Partial confinenent includes work release, hone
detention, work crew, and a conbination of work crew and hone
detenti on.

(36) "Pattern of crimnal street gang activity" neans:

(a) The conm ssion, attenpt, conspiracy, or solicitation of, or any
prior juvenile adjudication of or adult conviction of, two or nore of
the following crimnal street gang-rel ated of f enses:

(1) Any "serious violent" felony offense as defined in ((RSW
9-94A030)) this section, excluding Hom ci de by Abuse (RCW 9A. 32. 055)
and Assault of a Child 1 (RCW9A. 36.120);
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(ii) Any "violent" offense as defined by ((REW-9-94A0306)) this

section, excluding Assault of a Child 2 (RCW9A. 36.130);

(ti1) Deliver or Possession with Intent to Deliver a Controlled
Subst ance (chapter 69.50 RCW ;

(tv) Any violation of the firearns and dangerous weapon act
(chapter 9.41 RCW;

(v) Theft of a Firearm (RCW9A. 56. 300);

(vi) Possession of a Stolen Firearm (RCW9A. 56. 310);

(vii) Malicious Harassnment (RCW 9A. 36.080);

(viii) Harassnment where a subsequent violation or deadly threat is
made (RCWO9A. 46.020(2)(b));

(1x) Crimnal Gang Intimdation (RCWO9A. 46.120);

(x) Any felony conviction by a person eighteen years of age or
older with a special finding of involving a juvenile in a felony
of fense under RCW9. 94A. 833;

(xi) Residential Burglary (RCWO9A. 52.025);

(xi1) Burglary 2 (RCW9A. 52.030);

(xiti) Malicious Mschief 1 (RCWO9A. 48.070);

(xiv) Malicious Mschief 2 (RCW9A. 48. 080);

(xv) Theft of a Mdtor Vehicle (RCW9A. 56. 065);

(xvi) Possession of a Stolen Mdtor Vehicle (RCW9A. 56. 068);

(xvii) Taking a Motor Vehicle Wthout Perm ssion 1 (RCW9A. 56. 070);

(xviii) Taking a Mtor Vehicle Wthout Permssion 2 (RCW
9A. 56. 075) ;

(xix) Extortion 1 (RCW9A.56.120);

(xx) Extortion 2 (RCW 9A. 56.130);

(xxi) Intimdating a Wtness (RCWO9A. 72. 110);

(xxii) Tanpering wth a Wtness (RCW9A. 72.120);

(xxiii) Reckl ess Endanger nent ( RCW 9A. 36. 050);

(xxiv) Coercion (RCW9A. 36.070);

(xxv) Harassnment (RCWO9A. 46.020); or

(xxvi) Malicious Mschief 3 (RCW9A. 48. 090);

(b) That at Ieast one of the offenses listed in (a) of this
subsection shall have occurred after July 1, 2008;

(c) That the nost recent commtted offense listed in (a) of this
subsection occurred within three years of a prior offense listed in (a)
of this subsection; and
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(d) O the offenses that were conmtted in (a) of this subsection,
the of fenses occurred on separate occasions or were conmtted by two or
nor e persons.

(37) "Persistent offender” is an of fender who:

(a)(i) Has been convicted inthis state of any felony considered a
nost serious of fense; and

(i1) Has, before the comm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasi ons, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A. 525; provi ded
that of the two or nore previous convictions, at |east one conviction
must have occurred before the commission of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A) Rape in the first degree, rape
of achildin the first degree, child nolestationin the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) any of the follow ng
offenses with a finding of sexual notivation: Murder in the first
degree, murder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, assault of a child in the second degree, or burglary in the
first degree; or (C) an attenpt to conmmt any crine listed in this
subsection (37)(b)(i); and

(ii1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion,
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection or any federal or out-of-state offense or of fense under
prior Washington law that is conparable to the offenses listed in
(b) (i) of this subsection. A conviction for rape of a child in the
first degree constitutes a conviction under (b)(i) of this subsection
only when the offender was sixteen years of age or older when the
of fender commtted the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b)(i) of this
subsection only when the offender was ei ghteen years of age or ol der
when the offender commtted the of fense.

p. 15 ESSB 5288. SL
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(38) "Postrel ease supervision" is that portion of an offender's
community placenent that is not conmunity cust ody.

(39) "Predatory" neans: (a) The perpetrator of the crinme was a
stranger to the victim as defined in this section; (b) the perpetrator
established or pronoted a relationship with the victimprior to the
offense and the victimzation of the victimwas a significant reason
the perpetrator established or pronoted the relationship; or (c) the
perpetrator was: (i) A teacher, counselor, volunteer, or other person
in authority in any public or private school and the victim was a
student of the school under his or her authority or supervision. For
purposes of this subsection, "school" does not include hone-based
instruction as defined in RCW 28A 225.010; (ii) a coach, trainer,
vol unteer, or other person in authority in any recreational activity
and the victim was a participant in the activity under his or her
authority or supervision; or (iii) a pastor, elder, volunteer, or other
person in authority in any church or religious organization, and the
victimwas a nenber or participant of the organization under his or her
authority.

(40) "Private school"” neans a school regulated under chapter
28A. 195 or 28A. 205 RCW

(41) "Public school" has the sane neaning as i n RCW 28A. 150. 010.

(42) "Restitution” neans a specific sum of noney ordered by the
sentencing court to be paid by the offender to the court over a
specified period of tinme as paynent of damages. The sum may i ncl ude
bot h public and private costs.

(43) "Risk assessnment” neans the application of ((anr—ebleetive))
the_ risk instrunment ((supperted —by—research —and—adoepted—by))
reconmmended to the departnent ((fer—the—purpose—of—assessthrg—ah
of-enders—risk—of—reotHense——takinginto—constderation—the nature—of

retated—to—rtsk—the—olHenders—relationshi-p—to—any—vieti-m—and—any
Horrat-on—provi-ded —to—the—department—by—vieti-ms—TFheresuwbts—ol—a
risk assessnent shall not be based on unconfirned or unconfirmable
aHegat+ens)) by the WAshington state institute for public policy_ as

having the highest degree of predictive accuracy for assessing an
of fender's risk of reoffense.
(44) "Serious traffic offense" neans:
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(a) Nonfelony driving while under the influence of intoxicating
[ iquor or any drug (RCW 46.61.502), nonfelony actual physical control
while under the influence of intoxicating |iquor or any drug (RCW
46. 61.504), reckless driving (RCW 46.61.500), or hit-and-run an
attended vehicle (RCW46.52.020(5)); or

(b) Any federal, out-of-state, county, or nunicipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

(45) "Serious violent offense” is a subcategory of violent offense
and neans:

(a)(i) Murder in the first degree;

(11) Hom cide by abuse;

(ti1) Murder in the second degree;

(1v) Manslaughter in the first degree;

(v) Assault inthe first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child inthe first degree; or

(ix) An attenpt, crimnal solicitation, or crimnal conspiracy to
commt one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
vi ol ent of fense under (a) of this subsection.

(46) "Sex of fense" neans:

(a)(i) Afelony that is a violation of chapter 9A 44 RCW ot her than
RCW 9A. 44. 130(12);

(1i) Aviolation of RCWO9A. 64. 020;

(tii1) Afelony that is a violation of chapter 9.68A RCW ot her than
RCW 9. 68A. 080; or

(tv) Afelony that is, under chapter 9A.28 RCW a crim nal attenpt,
crimnal solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 835 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that

p. 17 ESSB 5288. SL
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under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

(47) "Sexual notivation" neans that one of the purposes for which
the defendant commtted the crine was for the purpose of his or her
sexual gratification

(48) "Standard sentence range" nmeans the sentencing court's
di scretionary range i n i nposi ng a nonappeal abl e sent ence.

(49) "Statutory maxi nrum sentence” neans the maxi mum | ength of tine
for which an offender nmay be confined as punishnent for a crine as
prescribed in chapter 9A. 20 RCW RCW9. 92. 010, the statute defining the
crime, or other statute defining the maxi num penalty for a crine.

(50) "Stranger"™ neans that the victimdid not know the offender
twenty-four hours before the of fense.

(51) "Total confinenent"” neans confinenent inside the physical
boundaries of a facility or institution operated or wutilized under
contract by the state or any other unit of governnment for twenty-four
hours a day, or pursuant to RCW 72. 64. 050 and 72. 64. 060.

(52) "Transition training”" neans witten and verbal instructions
and assi stance provided by the departnment to the offender during the
two weeks prior to the offender's successful conpletion of the work
ethic canp program The transition training shall include instructions
in the offender's requirenents and obligations during the offender's
period of community custody.

(53) "Victim nmeans any person who has sustained enotional,
psychol ogi cal , physical, or financial injury to person or property as
a direct result of the crine charged.

(54) "Violent offense" neans:

(a) Any of the follow ng fel onies:

(i) Any felony defined under any law as a class A felony or an
attenpt to commt a class A fel ony;

(i11) Crimnal solicitation of or crimnal conspiracy to conmt a
class A fel ony;

(ti1) Manslaughter in the first degree;

(1v) Manslaughter in the second degree;

(v) Indecent liberties if commtted by forcible conpulsion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

ESSB 5288. SL p. 18
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32
33
34
35
36
37

(i1x) Assault of a child in the second degree;

(x) Extortionin the first degree;

(xi) Robbery in the second degree;

(xi1) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a person while under the influence of intoxicating
liquor or any drug or by the operation or driving of a vehicle in a
reckl ess manner; and

(xiv) Vehicular hom ci de, when proxi mately caused by the driving of
any vehicle by any person while under the influence of intoxicating
i quor or any drug as defined by RCW46.61. 502, or by the operation of
any vehicle in a reckl ess manner;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

(55) "Work crew' neans a program of partial confinenent consisting
of civic inprovenent tasks for the benefit of the community that
conplies with RCW9. 94A. 725.

(56) "Wbrk ethic canp"” nmeans an alternative incarceration program
as provided in RCW9.94A. 690 designed to reduce recidivism and | owner
the cost of <corrections by requiring offenders to conplete a
conprehensive array of real-world job and vocational experiences,
character-building work ethics training, I|ife mnagenent skills
devel opment, substance abuse rehabilitation, counseling, Iliteracy
trai ning, and basic adult education.

(57) "Work release” neans a program of partial confinenent
avail able to offenders who are enpl oyed or engaged as a student in a
regul ar course of study at school.

Sec. 4. RCW9.94A 030 and 2009 ¢ 28 s 4 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Board" neans the indeterm nate sentence review board created
under chapter 9.95 RCW

p. 19 ESSB 5288. SL
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(2) "Collect,” or any derivative thereof, "collect and remt," or
"collect and deliver," when used with reference to the departnent
means that the departnent, either directly or through a collection
agreenment authorized by RCW9.94A 760, is responsible for nonitoring
and enforcing the offender's sentence with regard to the |egal
financial obligation, receiving paynment thereof fromthe offender, and,
consistent wwth current law, delivering daily the entire paynent to the
superior court clerk without depositing it in a departnental account.

(3) "Conm ssion" neans the sentencing guidelines comm ssion.

(4) "Community corrections officer” means an enployee of the
departnment who is responsible for carrying out specific duties in
supervision of sentenced offenders and nonitoring of sentence
condi ti ons.

(5 "Community custody" neans that portion of an offender's
sentence of confinenent in lieu of earned release tine or inposed as
part of a sentence under this_ chapter and served in the community
subject to controls placed on the offender's novenent and activities by
t he departnent.

(6) ((“Commurty—custody —range’—reans —Hhe — marsm— and — -
pertod—of—ecommuni-ty—ecustody—included—as—part—ol—asentence—under—RCW
9-94A 701 —as—estabb-shed—by—the —comi-sston—or—the fegrstatuwre—under
RCW 9. 94A. 850.

A)) "Community protection zone" neans the area wthin eight
hundred eighty feet of the facilities and grounds of a public or
private school

((68))) (7)) "Comunity restitution” nmeans conpulsory service,
w t hout conpensation, perfornmed for the benefit of the conmunity by the
of f ender.

((69Y)) (8) "Confinenment" neans total or partial confinenent.

((283)) (9) "Conviction" nmeans an adjudication of guilt pursuant
to Title 10 or 13 RCWand includes a verdict of guilty, a finding of
guilty, and acceptance of a plea of guilty.

((2H)) (10) "Crinme-rel ated prohibition" neans an order of a court
prohi biting conduct that directly relates to the circunstances of the
crime for which the offender has been convicted, and shall not be
construed to nean orders directing an offender affirmatively to
participate in rehabilitative prograns or to otherwise perform
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affirmati ve conduct. However, affirmative acts necessary to nonitor
conpliance with the order of a court may be required by the departnent.

((+)) (11) "Crimnal history" neans the list of a defendant's
prior convictions and juvenil e adjudications, whether in this state, in
federal court, or el sewhere.

(a) The history shall include, where known, for each conviction (i)
whet her the defendant has been placed on probation and the | ength and
terms thereof; and (ii) whether the defendant has been incarcerated and
the I ength of incarceration.

(b) A conviction may be renoved froma defendant's crim nal history
only if it is vacated pursuant to RCW9. 96. 060, 9. 94A. 640, 9.95. 240, or
a simlar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon

(c) The determ nation of a defendant's crimnal history is distinct
fromthe determ nation of an offender score. A prior conviction that
was not included in an offender score cal cul ated pursuant to a fornmer
version of the sentencing reform act remains part of the defendant's
crimnal history.

((3))) (12) "Crim nal street gang" means any ongoing
organi zati on, association, or group of three or nore persons, whether
formal or informal, having a common nanme or common identifying sign or
synbol, having as one of its primary activities the comm ssion of
crimnal acts, and whose nenbers or associates individually or
collectively engage in or have engaged in a pattern of crimnal street
gang activity. This definition does not apply to enpl oyees engaged in
concerted activities for their mutual aid and protection, or to the
activities of |abor and bona fide nonprofit organizations or their
menbers or agents.

((24»)) (13) "Crimnal street gang associ ate or nenber" neans any
person who actively participates in any crimnal street gang and who
intentionally pronotes, furthers, or assists in any crimnal act by the
crimnal street gang.

((35y1)) (14) "Crimnal street gang-related offense" neans any
fel ony or m sdeneanor offense, whether in this state or el sewhere, that
is conmtted for the benefit of, at the direction of, or in association
with any crimnal street gang, or is conmtted with the intent to
pronote, further, or assist in any crimnal conduct by the gang, or is
commtted for one or nore of the foll ow ng reasons:
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(a) To gain adm ssion, prestige, or pronotion within the gang;

(b) To increase or maintain the gang's size, nenbership, prestige,
dom nance, or control in any geographical area,;

(c) To exact revenge or retribution for the gang or any nenber of
t he gang;

(d) To obstruct justice, or intimdate or elimnate any wtness
agai nst the gang or any nenber of the gang;

(e) To directly or indirectly cause any benefit, aggrandi zenent,
gain, profit, or other advantage for the gang, its reputation,
i nfl uence, or nenbership; or

(f) To provide the gang with any advantage in, or any control or
dom nance over any crimnal market sector, including, but not limted
to, manufacturing, delivering, or selling any controlled substance
(chapter 69.50 RCW; arson (chapter 9A.48 RCW; trafficking in stolen
property (chapter 9A. 82 RCW; pronoting prostitution (chapter 9A 88
RCW; human trafficking (RCW 9A 40.100); or pronoting pornography
(chapter 9.68 RCW.

((26y)) (15) "Day fine" neans a fine inposed by the sentencing
court that equals the difference between the offender's net daily
i nconme and the reasonable obligations that the offender has for the
support of the offender and any dependents.

((6+H)) (16) "Day reporting” mneans a program of enhanced
supervi sion designed to nonitor the offender's daily activities and
conpliance with sentence conditions, and in which the offender is
required to report daily to a specific location designated by the
departnent or the sentencing court.

((28y)) (17) "Departnent” means the departnent of corrections.

((£29Y)) (18) "Determ nate sentence"” neans a sentence that states
with exactitude the nunber of actual years, nonths, or days of total
confinenment, of partial confinenent, of community custody, the nunber
of actual hours or days of comunity restitution work, or dollars or
terms of a legal financial obligation. The fact that an offender
t hrough earned release can reduce the actual period of confinenent
shall not affect the classification of the sentence as a determ nate
sent ence.

((26y)) (19) "D sposabl e earni ngs" neans that part of the earnings
of an offender remaining after the deduction fromthose earnings of any
anount required by law to be wthheld. For the purposes of this
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definition, "earnings" nmeans conpensation paid or payable for personal
servi ces, whet her denom nated as wages, salary, comm ssion, bonuses, or
ot herwi se, and, notw thstanding any other provision of |aw making the
paynments exenpt from garnishnent, attachnment, or other process to
satisfy a court-ordered legal financial obligation, specifically
i ncl udes periodic paynents pursuant to pension or retirenent prograns,
or insurance policies of any type, but does not include paynents mnade
under Title 50 RCW except as provided in RCW50.40.020 and 50. 40. 050,
or Title 74 RCW

((2)) (200 "Drug offender sentencing alternative" 1is a
sentencing option avail able to persons convicted of a felony offense
other than a violent offense or a sex offense and who are eligible for
t he option under RCW 9. 94A. 660.

((£22)) (21) "Drug of fense" neans:

(a) Any felony violation of chapter 69.50 RCW except possession of
a controll ed substance (RCW 69.50.4013) or forged prescription for a
control |l ed substance (RCW69. 50. 403) ;

(b) Any offense defined as a fel ony under federal |law that rel ates
to the possession, manufacture, distribution, or transportation of a
control |l ed substance; or

(c) Any out-of-state conviction for an of fense that under the | aws
of this state would be a felony classified as a drug of fense under (a)
of this subsection.

((623y)) (22) "Earned release” neans earned release from
confinenent as provided in RCW9. 94A. 728.

((24y)) (23) "Escape" neans:

(a) Sexually violent predator escape (RCWO9A. 76.115), escape in the
first degree (RCW 9A 76.110), escape in the second degree (RCW
9A. 76.120), willful failure to return from furlough (RCW 72. 66. 060),
W llful failure toreturn fromwork rel ease (RCW72.65.070), or willful
failure to be available for supervision by the departnent while in
community custody (RCW72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection.

((25))) (24) "Felony traffic offense"” neans:

(a) Vehicular homcide (RCW 46.61.520), vehicular assault (RCW
46. 61. 522), eluding a police officer (RCW 46.61.024), felony hit-and-
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run i njury-accident (RCW46.52.020(4)), felony driving while under the
i nfluence of intoxicating liquor or any drug (RCW 46.61.502(6)), or
felony physical control of a vehicle while under the influence of
intoxicating liquor or any drug (RCW46. 61.504(6)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a fel ony
traffic offense under (a) of this subsection.

((626y)) (25) "Fine" neans a specific sum of noney ordered by the
sentencing court to be paid by the offender to the court over a
specific period of tine.

((2H)) (26) "First-tinme offender"” nmeans any person who has no
prior convictions for a felony and is eligible for the first-tine
of f ender wai ver under RCW 9. 94A. 650.

((28y)) (27) "Honme detention™ neans a program of partial
confinenent available to offenders wherein the offender is confined in
a private residence subject to el ectronic surveill ance.

((299)) (28) "Legal financial obligation" nmeans a sum of noney
that is ordered by a superior court of the state of Wshington for
|l egal financial obligations which nmay include restitution to the
victim statutorily inposed crime victins' conpensation fees as
assessed pursuant to RCW7.68.035, court costs, county or interlocal
drug funds, court-appointed attorneys' fees, and costs of defense,
fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for
vehi cul ar assault while under the influence of intoxicating |iquor or
any drug, RCW 46.61.522(1)(b), or vehicular hom cide while under the
influence of intoxicating liquor or any drug, RCW 46.61.520(1)(a),
| egal financial obligations may al so i ncl ude paynent to a public agency
of the expense of an energency response to the incident resulting in
t he conviction, subject to RCW38. 52. 430.

((36)) (29) "Most serious offense” neans any of the follow ng
felonies or a felony attenpt to commt any of the follow ng felonies:

(a) Any felony defined under any law as a class A felony or
crimnal solicitation of or crimnal conspiracy to conmt a class A
f el ony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child nolestation in the second degr ee;
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(e) Controlled substance hom ci de;

(f) Extortionin the first degree;

(g) Incest when conm tted against a child under age fourteen;

(h) Indecent liberties;

(1) Kidnapping in the second degree;

(j) Leading organi zed cri ne;

(k) Manslaughter in the first degree;

(1) Mansl aughter in the second degree;

(m Pronoting prostitutionin the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation

(q) Vehicular assault, when caused by the operation or driving of
a vehicle by a person while under the influence of intoxicating |iquor
or any drug or by the operation or driving of a vehicle in a reckless
manner ;

(r) Vehicular hom cide, when proxi mately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(s) Any other class B felony offense with a finding of sexua
noti vati on;

(t) Any other felony with a deadly weapon verdict under RCW
9. 94A. 602;

(u) Any felony offense in effect at any tinme prior to Decenber 2,
1993, that is conparable to a nost serious offense under this
subsection, or any federal or out-of-state conviction for an offense
that under the laws of this state would be a felony classified as a
nost serious of fense under this subsection;

(v)(i) A prior conviction for indecent liberties under RCW
9A.88.100(1) (a), (b), and (c), chapter 260, Laws of 1975 1st ex. sess.
as it existed until July 1, 1979, RCWO9A. 44.100(1) (a), (b), and (c) as
it existed fromJuly 1, 1979, until June 11, 1986, and RCWO9A. 44.100(1)
(a), (b), and (d) as it existed fromJune 11, 1986, until July 1, 1988;

(ti) A prior conviction for indecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJune 11, 1986, until July 1, 1988,
if: (A) The crime was conmitted against a child under the age of

fourteen; or (B) the relationship between the victi mand perpetrator is
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included in the definition of i ndecent liberties under RCW
9A. 44.100(1)(c) as it existed fromJuly 1, 1988, through July 27, 1997,
or RCW 9A.44.100(1) (d) or (e) as it existed from July 25, 1993,
t hrough July 27, 1997,

(w) Any out-of-state conviction for a felony offense with a finding
of sexual notivation if the m nimum sentence i nposed was ten years or
nore; provided that the out-of-state felony of fense nmust be conparabl e
to a felony offense under Title 9 or 9A RCW and the out-of-state
definition of sexual notivation nust be conparable to the definition of
sexual notivation contained in this section.

((31)) (30) "Nonviolent offense" nmeans an offense which is not a
vi ol ent of f ense.

((32)) (31) "Ofender" nmeans a person who has commtted a felony
established by state |law and is eighteen years of age or older or is
| ess than ei ghteen years of age but whose case is under superior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate juvenile court to a crimnal court pursuant to RCW
13. 40. 110. In_ addition, for the purpose of conmmunity custody
requi renents under this chapter, "offender"” also neans a m sdeneanor or
gross m sdeneanor probationer convicted of an offense included in RCW
9.94A.501(1) and ordered by a superior court to probation under the
supervision of the departnent pursuant to RCW9.92.060, 9.95.204, or
9. 95. 210. Throughout this chapter, the terns "offender” and
"defendant" are used interchangeably.

((633)y)) (32) "Partial confinenent"” nmeans confinenent for no nore
than one year in a facility or institution operated or utilized under
contract by the state or any other unit of governnent, or, if hone
detention or work crew has been ordered by the court, in an approved
residence, for a substantial portion of each day wth the bal ance of
the day spent in the community. Partial confinenent includes work
rel ease, hone detention, work crew, and a conbination of work crew and
home detenti on.

((34))) (33) "Pattern of crimnal street gang activity" neans:

(a) The conm ssion, attenpt, conspiracy, or solicitation of, or any
prior juvenile adjudication of or adult conviction of, two or nore of
the following crimnal street gang-rel ated of f enses:

(1) Any "serious violent" felony offense as defined in ((RSW
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9-94A030)) this section, excluding Hom ci de by Abuse (RCW 9A. 32. 055)
and Assault of a Child 1 (RCW9A. 36.120);

(ii) Any "violent" offense as defined by ((REW-9-94A0306)) this
section, excluding Assault of a Child 2 (RCW9A. 36.130);

(ti1) Deliver or Possession with Intent to Deliver a Controlled
Subst ance (chapter 69.50 RCW ;

(tv) Any violation of the firearns and dangerous weapon act
(chapter 9.41 RCW;

(v) Theft of a Firearm (RCW9A. 56. 300);

(vi) Possession of a Stolen Firearm (RCW9A. 56. 310);

(vii) Malicious Harassnment (RCW 9A. 36.080);

(viii) Harassnment where a subsequent violation or deadly threat is
made (RCWO9A. 46.020(2)(b));

(1x) Crimnal Gang Intimdation (RCWO9A. 46.120);

(x) Any felony conviction by a person eighteen years of age or
older with a special finding of involving a juvenile in a felony
of fense under RCW9. 94A. 833;

(xi) Residential Burglary (RCWO9A. 52.025);

(xi1) Burglary 2 (RCW9A. 52.030);

(xiti) Malicious Mschief 1 (RCWO9A. 48.070);

(xiv) Malicious Mschief 2 (RCW9A. 48.080);

(xv) Theft of a Mdtor Vehicle (RCW9A. 56. 065);

(xvi) Possession of a Stolen Mdtor Vehicle (RCW9A. 56. 068);

(xvii) Taking a Motor Vehicle Wthout Perm ssion 1 (RCW9A. 56.070);

(xviii) Taking a Mtor Vehicle Wthout Permssion 2 (RCW
9A. 56. 075) ;

(xix) Extortion 1 (RCW9A.56.120);

(xx) Extortion 2 (RCW 9A. 56.130);

(xxi) Intimdating a Wtness (RCWO9A. 72. 110);

(xxii) Tanpering wth a Wtness (RCW9A. 72.120);

(xxiii) Reckl ess Endanger nent ( RCW 9A. 36. 050);

(xxiv) Coercion (RCW9A. 36.070);

(xxv) Harassnment (RCWO9A. 46.020); or

(xxvi) Malicious Mschief 3 (RCWO9A. 48. 090);

(b) That at Ileast one of the offenses listed in (a) of this
subsection shall have occurred after July 1, 2008;

(c) That the nost recent commtted offense listed in (a) of this
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subsection occurred within three years of a prior offense listed in (a)
of this subsection; and

(d) O the offenses that were conmtted in (a) of this subsection,
the of fenses occurred on separate occasions or were conmtted by two or
nor e persons.

((635))) (34) "Persistent offender” is an of fender who:

(a)(i) Has been convicted inthis state of any felony considered a
nost serious of fense; and

(ii1) Has, before the comm ssion of the offense under (a) of this
subsection, been convicted as an offender on at |east two separate
occasi ons, whether in this state or el sewhere, of felonies that under
the laws of this state would be considered nost serious offenses and
woul d be included in the offender score under RCW 9. 94A 525; provi ded
that of the two or nore previous convictions, at |east one conviction
must have occurred before the commission of any of the other nost
serious offenses for which the of fender was previously convicted; or

(b) (i) Has been convicted of: (A) Rape in the first degree, rape
of achildin the first degree, child nolestationin the first degree,
rape in the second degree, rape of a child in the second degree, or
i ndecent liberties by forcible conpulsion; (B) any of the follow ng
offenses with a finding of sexual notivation: Murder in the first
degree, murder in the second degree, hom cide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, assault of a child in the second degree, or burglary in the
first degree; or (C) an attenpt to conmmt any crine listed in this
subsection ((35))) (34)(b)(i); and

(i1) Has, before the comm ssion of the offense under (b)(i) of this
subsection, been convicted as an offender on at |east one occasion,
whether in this state or el sewhere, of an offense listed in (b)(i) of
this subsection or any federal or out-of-state offense or of fense under
prior Washington law that is conparable to the offenses listed in
(b) (i) of this subsection. A conviction for rape of a child in the
first degree constitutes a conviction under (b)(i) of this subsection
only when the offender was sixteen years of age or older when the
of fender commtted the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b)(i) of this
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subsection only when the offender was ei ghteen years of age or ol der
when the offender commtted the of fense.

((36))) (35) "Predatory" neans: (a) The perpetrator of the crine
was a stranger to the victim as defined in this section; (b) the
perpetrator established or pronoted a relationship with the victim
prior to the offense and the victimzation of the victim was a
significant reason the perpetrator established or pronoted the
relationship; or (c) the perpetrator was: (i) A teacher, counselor
vol unteer, or other person in authority in any public or private school
and the victimwas a student of the school under his or her authority
or supervi sion. For purposes of this subsection, "school" does not
i ncl ude hone-based instruction as defined in RCW28A 225.010; (ii) a
coach, trainer, volunteer, or other person in authority in any
recreational activity and the victimwas a participant in the activity
under his or her authority or supervision; or (iii) a pastor, elder,
volunteer, or other person in authority in any church or religious
organi zation, and the victim was a nenber or participant of the
organi zati on under his or her authority.

((63#H)) (36) "Private school" neans a school regulated under
chapter 28A. 195 or 28A. 205 RCW

((38y)) (37) "Public school"™ has the sane neaning as in RCW
28A. 150. 010.

((39Y)) (38) "Restitution" neans a specific sumof noney ordered
by the sentencing court to be paid by the offender to the court over a
specified period of tinme as paynent of damages. The sum may i ncl ude
both public and private costs.

((46))) (89) "Risk assessnent” neans the application of ((an
objeetive)) the_ risk instrunent ((supperted—by—research—and—adopted

by)) recommended to the departnent ((fer—the—purpose—of—assessihrg—an
e##ende#—s—#+sk—e#—#ee##eﬂse——%ak+ﬂg—+ﬂ%e—eeﬂs+de%a%ken—Phe—na%u#e—e#

FeFaPed—Pe—##sk——%he—e##eﬂdeFLs—Fe+aPFenshFa—Pe—any—v%e%¥ﬁ+—and—aﬂy
Horrat-on—provi-ded —to—the—department—by—vieti-ms—TFheresuwbts—ol—a
risk assessnent shall not be based on unconfirned or unconfirmable
aHegat+ens)) by the WAshington state institute for public policy_ as

having the highest degree of predictive accuracy for assessing an
of fender's risk of reoffense.
((4H)) (40) "Serious traffic offense" neans:
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(a) Nonfelony driving while under the influence of intoxicating
[ iquor or any drug (RCW 46.61.502), nonfelony actual physical control
while under the influence of intoxicating |iquor or any drug (RCW
46. 61.504), reckless driving (RCW 46.61.500), or hit-and-run an
attended vehicle (RCW46.52.020(5)); or

(b) Any federal, out-of-state, county, or nunicipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

((42)) (41) "Serious violent offense"” is a subcategory of violent
of fense and neans:

(a)(i) Murder in the first degree;

(11) Hom cide by abuse;

(ti1) Murder in the second degree;

(1v) Manslaughter in the first degree;

(v) Assault inthe first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child inthe first degree; or

(ix) An attenpt, crimnal solicitation, or crimnal conspiracy to
commt one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
vi ol ent of fense under (a) of this subsection.

((43y)) (42) "Sex offense" neans:

(a)(i) Afelony that is a violation of chapter 9A 44 RCW ot her than
RCW 9A. 44. 130(12);

(i) Aviolation of RCW9A. 64. 020;

(tii1) Afelony that is a violation of chapter 9.68A RCW ot her than
RCW 9. 68A. 080; or

(tv) Afelony that is, under chapter 9A.28 RCW a crim nal attenpt,
crimnal solicitation, or crimnal conspiracy to commt such crines;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a sex
offense in (a) of this subsection;

(c) A felony with a finding of sexual notivation under RCW
9. 94A. 835 or 13.40.135; or

(d) Any federal or out-of-state conviction for an offense that
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under the laws of this state would be a felony classified as a sex
of fense under (a) of this subsection.

((44)y)) (43) "Sexual notivation" neans that one of the purposes
for which the defendant commtted the crinme was for the purpose of his
or her sexual gratification

((45))) (44) "Standard sentence range" neans the sentencing
court's discretionary range in inposing a nonappeal abl e sent ence.

((£46))) (45) "Statutory maxi mum sent ence” neans the maxi numl ength
of time for which an offender may be confined as puni shnent for a crine
as prescribed in chapter 9A. 20 RCW RCW 9. 92. 010, the statute defining
the crime, or other statute defining the nmaxi mumpenalty for a crine.

((48B)) (46) "Stranger" nmeans that the victimdid not know the
of fender twenty-four hours before the offense.

((£48)y)) (47) "Total confinenent" neans confinenent inside the
physi cal boundaries of a facility or institution operated or utilized
under contract by the state or any other unit of governnent for twenty-
four hours a day, or pursuant to RCW72.64.050 and 72. 64. 060.

((49)Y)) (48) "Transition training" means witten and verbal
instructions and assi stance provided by the departnent to the of fender
during the two weeks prior to the offender's successful conpletion of
the work ethic canp program The transition training shall 1include
instructions in the offender's requirenents and obligations during the
of fender's period of conmmunity custody.

((591)) (49) "Victin neans any person who has sustained
enotional, psychol ogical, physical, or financial injury to person or
property as a direct result of the crine charged.

((58)) (50) "Violent offense” neans:

(a) Any of the follow ng fel onies:

(i) Any felony defined under any law as a class A felony or an
attenpt to commit a class A fel ony;

(1) Crimnal solicitation of or crimnal conspiracy to conmt a
class A fel ony;

(ti1) Manslaughter in the first degree;

(1v) Manslaughter in the second degree;

(v) I'ndecent liberties if commtted by forcible conpul sion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;
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(i1x) Assault of a child in the second degree;

(x) Extortionin the first degree;

(xi) Robbery in the second degree;

(xi1) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a person while under the influence of intoxicating
liquor or any drug or by the operation or driving of a vehicle in a
reckl ess manner; and

(xiv) Vehicular hom ci de, when proxi mately caused by the driving of
any vehicle by any person while under the influence of intoxicating
[ iquor or any drug as defined by RCW46. 61.502, or by the operation of
any vehicle in a reckl ess manner;

(b) Any conviction for a felony offense in effect at any tine prior
to July 1, 1976, that is conparable to a felony classified as a viol ent
offense in (a) of this subsection; and

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a viol ent
of fense under (a) or (b) of this subsection.

((652)) (51) "work crew' neans a program of partial confinenment
consisting of civic inprovenent tasks for the benefit of the comunity
that conplies with RCW 9. 94A. 725.

((653))) (52) "Work ethic canmp” neans an alternative incarceration
program as provided in RCW9. 94A 690 designed to reduce recidivismand
| ower the cost of corrections by requiring offenders to conplete a
conprehensive array of real-world job and vocational experiences,
character-building work ethics training, I|ife mnagenent skills
devel opnent, substance abuse rehabilitation, counseling, literacy
trai ning, and basic adult education.

((654))) (53) "Wrk rel ease" nmeans a program of partial confinenment
avail able to offenders who are enpl oyed or engaged as a student in a
regul ar course of study at school.

Sec. 5. RCW9.94A 701 and 2009 ¢ 28 s 10 are each anended to read
as follows:

(1) If an offender is sentenced to the custody of the departnent
for one of the followng crines, the court shall ((+rpese—a—termof
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9 4A 728 () —and{2y—whichever+stoenger)), in addition to the other

ternse of the sentence, sentence the offender to community custody for
t hree years:

(a) A sex offense not sentenced under RCW9. 94A. 507;
(b) A serious violent offense; or

ey —A—telony —oltfender —under —chapter—69-50—6r—650-52—RCA) A
violation of RCW9A. 44.130(11)(a) conmmtted on or after June 7, 2006,
when a court sentences the person to a termof confinenent of one year
or less.

(2) ((H—an—otender—ts—sentencedtoa—termol——conttnenent—of—one
year—or—ess—tor—aviolation—olROWIA- 44 1301 - fa—the—court—shal
Fﬂp@%&—&—%ﬁ#ﬁkeﬁ —ecommii-by —eustody—For—the— eeﬂnaﬂk%y —eustody—range

court shall, in addition to the other terns of the sentence, sentence

an offender to community custody for eighteen nonths when the court
sentences the person to the custody of the departnent for a violent
of fense that is not considered a serious violent offense.

(3) Acourt shall, in addition to the other terns of the sentence,
sentence an offender to conmmunity custody for one year when the court
sentences the person to the custody of the departnent for:

(a) Any crine against persons under RCW 9. 94A. 411(2);

(b) An offense involving the unl awful possession of a firearm under
RCW 9.41. 040, where the offender is a crinmnal street gang nenber or
associ ate; or

(c) Afelony offense under chapter 69.50 or 69.52 RCW conmtted on
or after July 1, 2000.

((3))) (4) If an offender is sentenced under the drug offender
sentencing alternative, the court shall inpose comunity custody as
provi ded in RCW9. 94A. 660.

((64)y)) (5) If an offender is sentenced under the special sexua
of fender sentencing alternative, the court shall inpose community
custody as provided in RCW9. 94A. 670.
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((65))) (6) If an offender is sentenced to a work ethic canp, the
court shall inpose community custody as provided in RCW9. 94A. 690.

((66))) (7) If a sex offender is sentenced as a nonpersistent
of fender pursuant to RCW9.94A 507, the court shall inpose community
custody as provided in that section.

(Dt ¢ I . i nal . I
and—+s—Found —gi--by—of —unbawihul-—pessessten—of —a—Hrearm—uhder —RCW
9-41.-040——the—couwrt—shat—+npose—a—termof —conmuntty —ecustody—under
subseection—{1){d)—-ofthissection)) (8) The termof comunity custody
specified by this section shall be reduced by the court whenever an
of fender's standard range term of confinenent in conbination with the
termof community custody exceeds the statutory maximumfor the crine
as provided in RCW 9A. 20. 021.

Sec. 6. RCW9.94A 704 and 2009 c 28 s 12 are each anended to read
as follows:

(1) Every person who is sentenced to a period of comunity custody
shall report to and be pl aced under the supervision of the departnent,
subj ect to RCW9. 94A. 501.

(2)(a) The departnent shall assess the offender's risk of reoffense
and may establish and nodi fy additional conditions of community custody
based upon the risk to conmmunity safety.

(b) Wthin the funds available for comunity custody, the
departnment shall determ ne conditions ((anrd—duration—eft—ecormmunity
eustody)) on the basis of risk to community safety, and shall supervise
of fenders during comunity custody on the basis of risk to comunity
safety and conditions inposed by the court. The secretary shall adopt
rules to inplenent the provisions of this subsection (2)(b).

(3) If the offender is supervised by the departnent, the departnent
shall at a mninmuminstruct the offender to:

(a) Report as directed to a community corrections officer;

(b) Remain within prescribed geographi cal boundari es;

(c) Notify the community corrections officer of any change in the
of fender' s address or enpl oynent;

(d) Pay the supervision fee assessnent; and

(e) Disclose the fact of supervision to any nental health or
chem cal dependency treatnent provider, as required by RCW9. 94A 722.
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(4) The departnent nmay require the offender to participate in
rehabilitative prograns, or otherwi se performaffirmative conduct, and
to obey all | aws.

(5) If the offender was sentenced pursuant to a conviction for a
sex offense, the departnent may inpose electronic nmonitoring. Wthin
the resources nmade available by the departnent for this purpose, the
departnent shall carry out any electronic nonitoring using the nost
appropriate technology given the individual circunmstances of the
offender. As used in this section, "electronic nonitoring" nmeans the
nmoni toring of an offender using an el ectronic offender tracking system
including, but not limted to, a systemusing radi o frequency or active
or passive gl obal positioning systemtechnol ogy.

(6) The departnent may not inpose conditions that are contrary to
those ordered by the court and may not contravene or decrease court-
i nposed conditions.

(7)(a) The departnent shall notify the offender in witing of any
addi tional conditions or nodifications.

(b) By the close of the next business day after receiving notice of
a condition inposed or nodified by the departnment, an offender may
request an admni strative review under rul es adopted by the departnent.
The condition shall remain in effect unless the reviewi ng officer finds
that it is not reasonably related to the crinme of conviction, the
of fender's risk of reoffending, or the safety of the comunity.

(8 The departnent may require offenders to pay for special
services rendered including electronic nonitoring, day reporting, and
t el ephone reporting, dependent on the offender's ability to pay. The
departnent may pay for these services for offenders who are not able to
pay.

(9)(a) Wien a sex offender has been sentenced pursuant to RCW
9. 94A. 507, the departnment shall assess the offender's risk of
recidivismand shall recomrend to the board any additional or nodified
condi tions based upon the offender's risk to community safety and may
recommend affirmative conduct or electronic nonitoring consistent with
subsections (4) through (6) of this section.

(b) The board nay inpose conditions in addition to court-ordered
condi ti ons. The board nust consider and may inpose departnent-
recommended conditions.
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(c) By the close of the next business day, after receiving notice
of a condition inposed by the board or the departnment, an offender may
request an adm nistrative hearing under rules adopted by the board
The condition shall remain in effect unless the hearing exam ner finds
that it is not reasonably related to any of the foll ow ng:

(1) The crime of conviction;

(i1) The offender's risk of reoffending;

(1i1) The safety of the comunity.

(d) If the departnent finds that an energency exists requiring the
i mredi ate inposition of additional conditions in order to prevent the
offender from commtting a crinme, the departnent may inpose such
conditions. The departnent may not inpose conditions that are contrary
to those set by the board or the court and may not contravene or
decrease court-inposed or board-inposed conditions. Conditions inposed
under this subsection shall take effect immedi ately after notice to the
of fender by personal service, but shall not remain in effect |onger
t han seven wor ki ng days unl ess approved by the board.

(10) In setting, nodifying, and enforcing conditions of community
custody, the departnment shall be deemed to be performng a
quasi -j udicial function.

Sec. 7. RCW9.94A 707 and 2008 ¢ 231 s 12 are each anended to read
as follows:

(1) Community custody shall begin: (a) Upon conpletion of the term
of confinenent; or (b) ((at—suehtire—astheoffenderi+stransterredto
conmuni ty custody in lieu of earned release in accordance with RCW
9 94A 728 {(1H)—or{(2)—or{e))) at the tine of sentencing if no termof
confinement is ordered.

(2) Wien an offender is sentenced to comunity custody, the
of fender is subject to the conditions of comunity custody as of the
date of sentencing, unless otherw se ordered by the court.

(({3) When an offender is sentenced to a comunity custody range
pursuant to RCW 9. 94A 701 (1) or (2), the departnent shall discharge
tHre —otH-ender —Hom—ecommu-by —ecustody —on—a—date —determned—by—the
departrent— —wh-eh — the — departrent — ey — redt-Hy— —based —on — sk —and
performance of the offender, within the range or at the end of the
pertod—of—earnedr+elease—whi-chever—+stater—) )
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Sec. 8. RCW9.94A 850 and 2009 ¢ 28 s 17 are each anended to read
as follows:

(1) A sentencing guidelines commssion is established as an agency
of state governnent.

(2) The legislature finds that the conmm ssion, having acconplished
its original statutory directive to inplenent this chapter, and having
expertise in sentencing practice and policies, shall:

(a) Evaluate state sentencing policy, to include whether the
sent enci ng ranges and standards are consistent with and further:

(1) The purposes of this chapter as defined in RCW9. 94A 010; and

(1i) The intent of the |l egislature to enphasize confinenent for the
violent offender and alternatives to confinenent for the nonviol ent
of f ender.

The conm ssion shall provide the governor and the legislature with
its eval uation and recomendati ons under this subsection not l[ater than
Decenber 1, 1996, and every two years thereafter;

(b) Recommend to the legislature revisions or nodifications to the
standard sentence ranges, state sentencing policy, prosecuting
standards, and other standards. |If inplenentation of the revisions or
nodi fications would result in exceeding the capacity of correctiona
facilities, then the comm ssion shall acconpany its recommendati on with
an additional list of standard sentence ranges which are consistent
Wi th correction capacity;

(c) Study the existing crimnal code and fromtinme to tinme mke
recomendations to the legislature for nodification,;

(d)(i) Serve as a clearinghouse and information center for the
col l ection, preparation, analysis, and dissem nation of information on
state and local adult and juvenile sentencing practices; (ii) devel op
and maintain a conputerized adult and juvenile sentencing information
system by individual superior court judge consisting of offender,
of fense, history, and sentence information entered from judgnent and
sentence forns for all adult felons; and (iii) conduct ongoi ng research
regarding adult and juvenile sentencing guidelines, use of total
confinenment and alternatives to total confinenent, plea bargaining, and
other matters relating to the i nprovenent of the adult crimnal justice
system and the juvenile justice system

(e) Assune the powers and duties of the juvenile disposition
standards conm ssion after June 30, 1996;
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(f) Evaluate the effectiveness of existing disposition standards
and related statutes in inplenmenting policies set forth in RCW
13. 40. 010 generally, specifically review the guidelines relating to the
confinenment of mnor and first-tinme offenders as well as the use of
di version, and review the application of current and proposed juvenile
sentenci ng standards and guidelines for potential adverse inpacts on
t he sentencing outconmes of racial and ethnic mnority youth;

(g) Solicit the coments and suggestions of the juvenile justice
communi ty concerni ng di sposition standards, and nmake recommendations to
the |l egislature regarding revisions or nodifications of the standards.
The eval uations shall be submtted to the |egislature on Decenber 1 of
each odd- nunbered year. The departnent of social and health services
shall provide the commssion wth available data concerning the
i npl ementation of the disposition standards and related statutes and
their effect on the performance of the departnent's responsibilities
relating to juvenile offenders, and wth recommendations for
nodi fication of the disposition standards. The adm nistrative office
of the courts shall provide the commssion with available data on
di version, including the use of youth court prograns, and di spositions
of juvenile offenders under chapter 13.40 RCW and

(h) Not |ater than Decenmber 1, 1997, and at |east every two years
thereafter, based on avail able information, report to the governor and
the | egislature on:

(1) Racial disproportionality in juvenile and adult sentencing
and, if available, the inpact that diversions, such as youth courts,
have on raci al di sproportionality in juvenile prosecuti on,
adj udi cati on, and sentenci ng;

(11) The capacity of state and local juvenile and adult facilities
and resources; and

(1i1) Recidivisminformation on adult and juvenile offenders.

(3) Each of the comm ssion's recomended standard sentence ranges
shal |l include one or nore of the followi ng: Total confinenent, parti al
confinenent, comunity supervision, comunity restitution, and a fine.

(4) The standard sentence ranges of total and partial confinenent
under this chapter, except as provided in RCW9.94A 517, are subject to
the followng Iimtations:

(a) If the maxinmum term in the range is one year or |ess, the
mnimum term in the range shall be no less than one-third of the
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maxi mumtermin the range, except that if the maximumtermin the range
is ninety days or less, the mninumtermmay be | ess than one-third of
t he maxi num

(b) I'f the maximumtermin the range is greater than one year, the
mnimumtermin the range shall be no | ess than seventy-five percent of
the maximum term in the range, except that for nurder in the second
degree in seriousness |level XV under RCW9. 94A. 510, the mninmnumterm
in the range shall be no less than fifty percent of the maxi mumtermin
t he range; and

(c) The maxi mum term of confinenent in a range may not exceed the
statutory maximumfor the crime as provided i n RCW9A. 20. 021.

(5) ( ( LFa—Net—tater—thanbPeecenrber 31 —of —each—year—theeconm-ssien
ey — propoese —popdi-H-cattons — o — the —comrupiby — eustody —ranges —to—be
included in sentences under RCW 9. 94A 701.  The ranges shall be based
%%w—%—ﬂ—%—%%%—&%—%%%mm

£6y)) The comm ssion shall exercise its duties under this section
in conformty with chapter 34.05 RCW

NEW SECTION.  Sec. 9. The departnment of corrections shall
recalculate the term of comunity custody and reset the date that
community custody will end for each offender currently in confinenment
or serving a termof comunity custody for a crine specified in RCW
9. 94A. 701. The recalculation shall not extend a term of conmunity
cust ody beyond that to which an offender is currently subject.
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Sec. 10. 2008 ¢ 231 s 6 (uncodified) is anmended to read as
fol | ows:

The exi sting sentencing reform act contains nunerous provisions for
supervision of different types of offenders. This duplication has
caused great confusion for judges, |awers, offenders, and the
departnent of corrections, and often results in inaccurate sentences.
The clarifications in this act are intended to support continued
di scussions by the sentencing guidelines conm ssion with the courts and
the crimnal justice community to identify and propose policy changes
that will further sinplify and inprove the sentencing reform act
relating to the supervision of offenders. The sentencing guidelines
comm ssion shall submt policy change proposals to the |legislature on
or before Decenber 1, 2008.

Sections 7 through 58 of this act are intended to sinplify the
supervi sion provisions of the sentencing reform act and increase the
uniformty of its application. These sections are not intended to
ei ther increase or decrease the authority of sentencing courts or the
departnent relating to supervision, except for those provisions
instructing the court to apply the provisions of the current community
custody law to offenders sentenced after July 1, 2009, but who
commtted their crime prior to August 1, 2009, to the extent that such
application is constitutionally perm ssible.

This will effect a change for offenders who conmmitted their crines
prior to the offender accountability act, chapter 196, Laws of 1999.
These offenders will be ordered to a termof comunity custody rather
than community placenent or community supervision. To the extent
constitutionally perm ssible, the terns of the offender’'s supervision
wll be as provided in current law. Wth the exception of this change,
the | egislature does not intend to nake, and no provision of sections
7 through 58 of this act may be construed as making, a substantive
change to the supervision provisions of the sentencing reformact.

(( . he i . ¢ he | eaisl 3 I . 3
chapter—379—taws—of —2003,—expiresJuby—1—2016-) )

Sec. 11. RCW9.95.220 and 1957 ¢ 227 s 5 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, whenever
the state parole officer or other officer under whose supervision the
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probati oner has been placed shall have reason to believe such
probationer is violating the terns of his or her probation, or engagi ng
in crimnal practices, or is abandoned to inproper associates, or
living a vicious life, he or she shall cause the probationer to be
brought before the court wherein the probation was granted. For this
pur pose any peace officer or state parole officer nmay rearrest any such
person wi thout warrant or other process. The court may thereupon in
its discretion without notice revoke and term nate such probation. In
the event the judgnent has been pronounced by the court and the
execution thereof suspended, the court nay revoke such suspension,
wher eupon the judgnent shall be in full force and effect, and the
def endant shall be delivered to the sheriff to be transported to the
penitentiary or reformatory as the case may be. |If the judgnent has
not been pronounced, the court shall pronounce judgnent after such
revocation of probation and the defendant shall be delivered to the
sheriff to be transported to the penitentiary or reformatory, in
accordance with the sentence i nposed.

(2) If_ a_ probationer is_being_ supervised by the_ departnent of
corrections pursuant to RCW 9.95.204, the departnent shall have
authority to issue a warrant for the arrest of an offender who viol ates
a condition_of commnity custody, as provided in_ RCW 9.94A 716. Any
sanctions shall be inposed by the departnent pursuant to RCW 9. 94A. 737.
The departnent shall provide a copy of the violation hearing report to
the sentencing court in atinely manner. Nothing in this subsection is
intended to limt the power of the sentencing court to respond to a
probationer's violation of conditions.

Sec. 12. RCW9.94A.633 and 2009 ¢ 28 s 7 are each anended to read
as follows:

(1)(a) An offender who violates any condition or requirenent of a
sentence may be sanctioned with up to sixty days' confinenent for each
vi ol ati on.

(b) I'nlieu of confinenent, an of fender may be sanctioned wi th work
rel ease, hone detention wth electronic nonitoring, work crew,
community restitution, inpatient treatnent, daily reporting, curfew,
educational or counseling sessions, supervision enhanced through
electronic nonitoring, or any other sanctions available in the
comunity.
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(2) If an offender was under community custody pursuant to one of
the follow ng statutes, the offender may be sanctioned as foll ows:

(a) If the offender was transferred to community custody in |lieu of
earned early release in accordance with RCW 9. 94A. 728(2), the of fender
may be transferred to a nore restrictive confinenent status to serve up
to the remaining portion of the sentence, less credit for any period
actually spent in comunity custody or in detention awaiting
di sposition of an all eged violation.

(b) If the offender was sentenced under the drug offender
sentencing alternative set out in RCW 9.94A 660, the offender may be
sanctioned in accordance with that section.

(c) If the offender was sentenced under the special sexual offender
sentencing alternative set out in RCW9. 94A. 670, the suspended sentence
may be revoked and the offender commtted to serve the original
sentence of confinenent.

(d) If the offender was sentenced to a work ethic canp pursuant to
RCW 9. 94A. 690, the offender may be reclassified to serve the unexpired
termof his or her sentence in total confinenent.

(e) If a sex offender was sentenced pursuant to RCW 9. 94A. 507, the
of fender may be transferred to a nore restrictive confinenent status to
serve up to the renmaining portion of the sentence, less credit for any
period actually spent in community custody or in detention awaiting
di sposition of an all eged violation.

(3) If a probationer is being supervised by the departnent pursuant
to RCW 9.92.060, 9.95.204, or 9.95.210, the probationer nay be
sancti oned pursuant to subsection (1) of this section. The departnent
shall have authority to issue a warrant for the arrest of an offender
who violates a_condition of comunity custody, as_provided in_RCW
9.94A.716. Any sanctions shall be inposed by the departnent pursuant
to RCW9.94A 737. The departnent shall provide a copy of the violation
hearing report to the sentencing court in atinely manner. Nothing in
this subsection is intended tolimt the power of the sentencing court
to respond to a probationer's violation of conditions.

Sec. 13. RCW9.94A 737 and 2007 c 483 s 305 are each anended to
read as foll ows:

(1) If an offender violates any condition or requirenment of
community custody, the departnent may transfer the offender to a nore
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restrictive confinenent status to serve up to the renaining portion of
the sentence, less credit for any period actually spent in conmunity
custody or in detention awaiting disposition of an alleged violation
and subject tothe limtations of subsection (3) of this section.

(2) If an offender has not conpleted his or her maxi num term of
total confinenent and is subject to a third violation hearing for any
violation of comunity custody and is found to have commtted the
violation, the departnent shall return the offender to tota
confinenent in a state correctional facility to serve up to the
remai ning portion of his or her sentence, unless it is determ ned that
returning the offender to a state correctional facility would
substantially interfere wth the offender's ability to maintain
necessary conmmunity supports or to participate in necessary treatnent
or programmng and would substantially increase the offender's
i kelihood of reoffending.

(3)(a) For a sex offender sentenced to a termof comunity custody
under RCW 9. 94A. 670 who violates any condition of community custody,
t he departnent may inpose a sanction of up to sixty days' confinenent
in alocal correctional facility for each violation. |If the departnent
i nposes a sanction, the departnment shall submt wthin seventy-two
hours a report to the court and the prosecuting attorney outlining the
violation or violations and the sanctions i nposed.

(b) For a sex offender sentenced to a term of comrunity custody
under RCW 9.94A 710 who violates any condition of comrunity custody
after having conpleted his or her maxinumterm of total confinenent,
including tine served on community custody in |ieu of earned rel ease,
the departnent may inpose a sanction of up to sixty days in a |ocal
correctional facility for each violation.

(c) For an offender sentenced to a term of community custody under
RCW 9. 94A. 505(2) (b), 9.94A. 650, or 9.94A. 715, or under RCW 9. 94A. 545,
for a crime commtted on or after July 1, 2000, who violates any
condition of comunity custody after having conpleted his or her
maxi mumterm of total confinenent, including tine served on community
custody in lieu of earned rel ease, the departnent may i npose a sanction
of up to sixty days in total confinenent for each violation. The
departnment may inpose sanctions such as work rel ease, hone detention
with electronic nonitoring, work crew, conmunity restitution, inpatient
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treatment, daily reporting, curfew, educational or counseling sessions,
supervi sion enhanced through electronic nonitoring, or any other
sanctions available in the comunity.

(d) For an offender sentenced to a term of comunity placenent
under RCW 9. 94A. 705 who vi ol ates any condition of community placenent
after having conpleted his or her maxinumterm of total confinenent,
including tine served on community custody in |ieu of earned rel ease,
the departnent may inpose a sanction of up to sixty days in tota
confinenment for each violation. The departnent may inpose sanctions
such as work rel ease, hone detention with electronic nonitoring, work
crew, community restitution, inpatient treatnent, daily reporting,
curfew, educational or counseling sessions, supervision enhanced
t hrough el ectronic nonitoring, or any other sanctions available in the
comunity.

(e) If a probationer is being supervised by the departnent pursuant
to RCW 9.92.060, 9.95.204, or 9.95.210, the probationer nay be
sancti oned by the departnment pursuant to (c) of this subsection. The
departnent shall have authority to issue a warrant for the arrest of an
of fender who violates a condition of comunity custody, as provided in
RCW 9. 94A. 740. The departnent shall provide a copy of the violation
hearing report to the sentencing court in atinely manner. Nothing in
this subsection is intended tolimt the power of the sentencing court
to respond to a probationer's violation of conditions.

(4) If an offender has been arrested for a newfelony offense while
under community supervision, community custody, or comunity placenent,
t he departnent shall hold the offender in total confinenment until a
heari ng before the departnent as provided in this section or until the
of fender has been formally charged for the new felony offense,
whi chever is earlier. Nothing in this subsection shall be construed as
to permt the departnent to hold an offender past his or her maxi mum
termof total confinenent if the of fender has not conpleted the nmaxi num
term of total confinenent or to permt the departnent to hold an
of fender past the offender's termof community supervision, community
custody, or community pl acenent.

(5) The departnent shall be financially responsible for any portion
of the sanctions authorized by this section that are served in a |ocal
correctional facility as the result of action by the departnent.
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(6) If an offender is accused of violating any condition or
requi rement of community custody, he or she is entitled to a hearing
before the departnment prior to the inposition of sanctions. The
hearing shall be considered as offender disciplinary proceedi ngs and
shall not be subject to chapter 34.05 RCW The departnent shall
devel op hearing procedures and a structure of graduated sancti ons.

(7) The hearing procedures required under subsection (6) of this
section shall be devel oped by rule and include the foll ow ng:

(a) Hearing officers shall report through a chain of conmand
separate fromthat of comrunity corrections officers;

(b) The departnent shall provide the offender with witten notice
of the violation, the evidence relied upon, and the reasons the
particul ar sanction was i nposed. The notice shall include a statenent
of the rights specified in this subsection, and the offender's right to
file a personal restraint petition under court rules after the final
deci sion of the departnent;

(c) The hearing shall be held unless waived by the offender, and
shall be electronically recorded. For offenders not in tota
confinenent, the hearing shall be held wthin fifteen working days, but
not less than twenty-four hours, after notice of the violation. For
offenders in total confinenent, the hearing shall be held within five
wor ki ng days, but not |ess than twenty-four hours, after notice of the
vi ol ati on;

(d) The offender shall have the right to: (i) Be present at the
hearing; (ii) have the assistance of a person qualified to assist the
offender in the hearing, appointed by the hearing officer if the
of fender has a |anguage or conmunications barrier; (iii) testify or
remain silent; (iv) call witnesses and present docunentary evidence;
and (v) question wi tnesses who appear and testify; and

(e) The sanction shall take effect if affirmed by the hearing
officer. Wthin seven days after the hearing officer's decision, the
of fender may appeal the decision to a panel of three review ng officers
designated by the secretary or by the secretary's designee. The
sanction shall be reversed or nodified if amjority of the panel finds
that the sanction was not reasonably related to any of the foll ow ng:
(i) The crinme of conviction; (ii) the violation commtted; (iii) the
of fender's risk of reoffending; or (iv) the safety of the comunity.
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(8) For purposes of this section, no finding of a violation of
condi tions may be based on unconfirmed or unconfirmbl e allegations.

(9) The departnment shall work with the WAshi ngton associ ation of
sheriffs and police chiefs to establish and operate an electronic
monitoring program for lowrisk offenders who violate the ternms of
their community custody. Between January 1, 2006, and Decenber 31
2006, the departnent shall endeavor to place at |east one hundred | ow
ri sk community custody violators on the electronic nonitoring program
per day if there are at |east that many | owrisk of fenders who qualify
for the electronic nonitoring program

(10) Local governnents, their subdivisions and enployees, the
departnment and its enployees, and the Wshington association of
sheriffs and police chiefs and its enpl oyees shall be i nmune fromcivil
liability for damages arising from incidents involving |owrisk
of fenders who are placed on electronic nmonitoring unless it is shown
that an enpl oyee acted with gross negligence or bad faith.

Sec. 14. RCW9.94A 6332 and 2009 ¢ 28 s 8 are each anended to read
as follows:

The procedure for inposing sanctions for violations of sentence
conditions or requirenents is as foll ows:

(1) If the offender was sentenced under the drug offender
sentencing alternative, any sanctions shall be inposed by the
departnent or the court pursuant to RCW 9. 94A. 660.

(2) If the of fender was sentenced under the special sexual offender
sentencing alternative, any sanctions shall be inposed by the
departnent or the court pursuant to RCW 9. 94A 670.

(3) If a sex offender was sentenced pursuant to RCW 9. 94A 507, any
sanctions shall be inposed by the board pursuant to RCW 9. 95. 435.

(4) In any other case, if the offender is being supervised by the
departnent, any sanctions shall be inposed by the departnent pursuant
to RCW 9.94A 737. If a_ probationer is_being_ supervised by the
departnment pursuant to RCW 9.92.060, 9.95.204, or 9.95.210, upon
receipt of a violation hearing report fromthe departnent, the court
retains_any authority that_ those statutes provide to respond to_a
probationer's violation of conditions.

(5) If the offender is not being supervised by the departnent, any
sanctions shall be inposed by the court pursuant to RCW 9. 94A. 6333.
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NEW SECTION. Sec. 15. The legislature directs the sentencing
guidelines commssion to include in its biennial report to the
| egislature, as required by RCW9. 94A.850(2)(h)(iii), and due no | ater
t han Decenber 1, 2011, an analysis of the inpact on recidivismof the
fol | ow ng:

(1) The supervision of offenders pursuant to sections 1 and 2 of
this act;

(2) The departnent's authority to issue warrants for offenders
under its supervision who are sentenced for m sdenmeanor and gross
m sdenmeanor of fenses in superior court; and

(3) The community custody ternms of supervision pursuant to section
5 of this act.

NEW SECTION. Sec. 16. The followng acts or parts of acts are
each repeal ed:

(1) RCW 9.95.206 (M sdeneanant probation services--Ofender
classification system-Supervision standards) and 1996 ¢ 298 s 2; and

(2) RCW 9.95.212 (Standards for supervision of m sdenmeanant
probationers) and 1998 ¢ 245 s 2 & 1995 1st sp.s. ¢ 19 s 31.

NEW SECTION.  Sec. 17. 2008 c 231 s 60 (uncodified) is repeal ed.

*NEW SECTION.  Sec. 18. (1) Sections 1, 3, 11, 13, 16, 17, and 20
of this act are necessary for the imedi ate preservation of the public
peace, health, or safety, or support of the state governnent and its
existing public institutions, and take effect i nmedi ately.

(2) Sections 2, 4 through 10, 12, and 14 of this act take effect
August 1, 2009.

*Sec. 18 was vetoed. See nessage at end of chapter.

NEW SECTION.  Sec. 19. Sections 1, 3, and 13 of this act expire
August 1, 2009.

NEW_ SECTION. Sec. 20. This act applies retroactively and
prospectively regardless of whether the offender is currently on
community custody or probation wth the departnent, currently
incarcerated with a term of comunity custody or probation with the
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departnent, or sentenced after the effective date of this section

Passed by the Senate April 25, 2009.

Passed by the House April 21, 2009.

Approved by the Governor My 6, 2009, wth the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 8, 20009.

Note: Governor's explanation of partial veto is as follows:

"I have approved, except for Section 18, Engrossed Substitute Senate
Bill 5288 entitl ed:

"AN ACT Rel ating to the supervision of offenders.™

| am vetoing the enmergency clause in Section 18. | have spoken wth
the Departnent of Corrections, and have been infornmed that they need
time to i npl enent the changes of the bill. They have begun preparing

and will be ready to inplenent the changes August 1, 2009, but are not
able to make these changes immediately. The elimnation of the
energency clause will not affect the fiscal assunptions of the bill.

For this reason, | have vetoed Section 18 of Engrossed Substitute
Senate Bill 5288. Wth the exception of Section 18, Engrossed
Substitute Senate Bill 5288 is approved.”
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